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[bookmark: bookmark0]Foreign Direct Investment and Zimbabwe's Indigenisation and Economic Empowerment Act: Friends or Foes?
T. Chidede* and TV. Warikandwa**
1. [bookmark: bookmark1]Introduction
The implementation of Zimbabwe's indigenisation policy as well as the promulgation of relevant enabling legislation has triggered an unintended economic slowdown. The economic slowdown has been exacerbated by economic sanctions imposed on Zimbabwe by the United States of America (USA) and European Union (EU)1 in response to the land reform programme.2 Subsequent economic hardships faced by many of the country's citizens as a result of the economic slowdown have generated vigorous debates amongst Zimbabwe's policy makers, business as well as labour unions regarding the practicality of a sustained implementation of the indigenisation policy and its enabling legislation.3 Part of the issues informing the debates has been the significant decline in Foreign Direct Investment (FDI).4 Questions have thus been raised regarding the efficacy of the manner of implementation of Zimbabwe's Indigenisation and Economic Empowerment Act (IEEA)5 and its suitability to affording room for stimulating FDI.6 In addressing issues relating to a need to grow FDI in Zimbabwe, it is submitted that the indigenisation programme is necessary
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1	M Hove, "The Debates and Impact of Sanctions: The Zimbabwean Experience", (2012) 3(5) International Journal of Business and Social Science at 72.
2	See Mike Campbell (Pvt) Ltd and Others v Republic of Zimbabwe (2/2007) [2008] SADCT 2 (28 November 2008); Albert Fungai Mutize & Others v Campbell & Others SADCT 08/2008; and Nixon Chirinda & Others v Campbell & Others SADCT 09/2008. See also PN Ndlovu, "Campbell v Republic of Zimbabwe: A moment of truth for the SADC Tribunal" (2011) 1 SADC Law Journal at 63; and DP Zongwe, "The Contribution of Campbell v. Zimbabwe to the Foreign Investment Law on Expropriations", (2009) 5 Comparative Research in Law & Political Economy Research Paper No. 50/2009 at 12.
3	Hove (2012) at 72.
4	The Reserve Bank of Zimbabwe has pointed out that "Net foreign direct investment decreased to United States Dollars (USD) 300,6 million in 2014, from USD 373,1 million in 2013."
5	Indigenisation and Economic Empowerment Act [Chapterl4:33] of 2008.
6	T Kandiero; M Chitiga, "Trade openness and Foreign Direct Investment in Africa", (2006) 9(3) South African Journal of Economics and Management Science at 355. See also B Karbay, "Foreign Direct Investment and host country policies: A rationale for using ownership restrictions" (2010) 93 Journal of Development Economics at 218. See further D Matyszak, "Chaos clarified - Zimbabwe's 'New' Indigenisation Framework" February 2016, Harare, Research and Advocacy Unit at 1-20; Special Correspondent, "Demystifying indigenisation and empowerment" The Sunday Mail 8 February 2015 at 6; and T Biti, "Minister of Finance: The 2013 National Budget Statement" (2013) Government of Zimbabwe.
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and therefore not subject to debate. There is an undying need to increase room for participation of all marginalised persons, groups and communities in Zimbabwe in the economic mainstream.7 The indigenisation policy and IEEA adopted by Zimbabwe's government resonate with the purport, spirit and objective of key economic empowerment goals set out in section 14(1) of the 2013 Zimbabwean Constitution. Section 14(1) of Zimbabwean Constitution provides that the State must "...facilitate and take measures to empower, through appropriate, transparent, fair and just affirmative action, all marginalised persons, groups and communities in Zimbabwe."8
The approach adopted by the Zimbabwean government in pursuit of the country's indigenisation policy is therefore not illegal or contra bonos mores. Justification at law of the indigenisation programme in Zimbabwe can be found in the two leading cases of De Sanchez v Banco Central de Nicaragua9 and AMCO v Indonesia.10 Here, the courts unequivocally emphasised that states do enjoy a customary international law right to regain ownership of industries as part of their territorial and economic sovereignty. This approach is consistent with the school of thought that a substantial foreign ownership of national resources and/or business sectors threatens national and economic sovereignty.11 Therefore, in order to regulate the influx of foreign owned business entities which pose a significant threat to economic sovereignty, some governments elect to craft and implement policy interventions aimed at limiting foreign ownership.12
However, the courts' decisions in De Sanchez v Banco Central de Nicaragua and Amco v Indonesia should not be taken to suggest that pursuing the indigenisation policy is a just cause for negating the attraction of FDI as a complimentary economic approach to realising sustainable economic growth. Scholars like Munyedza have argued that the approach
7	See section 14(1) of the 2013 Zimbabwean Constitution. See also section 2(1) of the IEEA which defines an "indigenous Zimbabwean" as "... any person who before 18th April 1980 was disadvantaged by unfair discrimination on the grounds of his or her race, and any descendant of such person, and includes any company, association, syndicate or partnership of which indigenous Zimbabweans form the majority of members or hold the controlling interest."
8	See the Constitution of the Republic of Zimbabwe, 2013 (hereafter "the Constitution").
9	De Sanchez v Banco Central de Nicaragua 770 F.2d 1385 US Court of Appeals 5th Cir September 19 1985.
10	AMCO v Republic of Indonesia (Merits) 1992 89 HR 368 at paragraphs 405 and 466.
11	R Leal-Arcas, International trade and investment law: Multilateral, regional and bilateral governance, United Kingdom: Edward Edgar Publishing Limited (2010) at 178.
12	One classical example of a government which has adopted an indigenisation approach is South Africa which has seen its parliament enacting laws such as the Broad-Based Black Economic Empowerment Act 53 of 2003 and Broad-Based Black Economic Empowerment Amendment Act 46 of 2013.
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adopted by the Zimbabwean government in attempting to increase the participation of previously disadvantaged indigenous people in the economic mainstream scares away foreign investors.13 Munyedza's view has the law and economics school of thought as its basis in that it places emphasis on the need to ascertain any law's and policy's economic impact before a decision to implement them is adopted.14 As such, it is important to employ the law and economics school of thought as a mechanism to evaluate the lEEA's suitability to growing FDI in Zimbabwe.
However, questions have to be raised regarding how else, in a global economic environment driven by a neoliberal economic agenda,15 the indigenisation programme could have been implemented without incurring a backlash from global super powers such as the USA and the United Kingdom (UK).16 The USA and UK have contributed a vast majority of foreign owned companies which have operated in Zimbabwe since its independence up until the implementation of the indigenisation programme.17 It is therefore common cause that the USA and UK would resist the indigenisation policy in pursuit of their business interests. In view of the foregoing, it is reiterated that the underlying objectives of the indigenisation programme as embedded in the IEEA should not be opposed. Rather than condemning the indigenisation programme, it is plausible to propose that the indigenisation policy and the IEEA be implemented in a manner that compliments a favourable business environment for both domestic and foreign investors.18 It is expected that such an approach could assist in easing the current economic hardships the country is facing.
13	See P Munyedza, "The impact of the Indigenisation and Economic Empowerment Act of Zimbabwe on the financial performance of listed securities", (2011) 37(1) Business and Economic Journal at 9.
14	K Davis; Trebilcock MJ, "What role do legal institutions play in Development", 20 October 1999 https://www.imf.org/external/pubs/ft/seminar/1999/reforms/trebil.pdf (accessed 03 May 2016).
15	The neoliberalism policy and ideology model places significance on free trade. It allows for minimal state intervention in socio-economic affairs and aggressively advocates for the freedom of capital and trade. G Monibot, How did we get into this mess? Politics, equality, Nature (2016) Verso Books: London at 12; D Harvey, "Neo-liberalism as creative destruction", (2006) 88B Geografiska Annaler at 145; A Gamble, Crisis without end? The Unravelling of Western Prosperity (2014) Palgrave Macmillan: Victoria at 10; and VI Genev, "The 'Triumph of Neoliberalism' reconsidered: Critical remarks on ideas-centered analyses of political and economic change in post-communism", (2005) 19(3) East European Politics and Society at 343.
16	See TV Warikandwa; PC Osode, "Legal Theoretical Perspectives and their Potential Ramifications for Proposals to Incorporate a Social Clause into the Legal Framework of the World Trade Organisation", 2014 28(2) Speculum Juris at 41.
17	United States Global Investment Center, Zimbabwe Mining Laws and Regulations Handbook Volume 1: Strategic Information and Basic Mining Law, (2012) International Business Publications: Washington at 243.
18	Staff Reporter, "Change indigenisation law, IMF tells Zim" New Zimbabwe 11 March 2015. See also G Munyuki, "Repeal Indigenisation Act: Robertson" Nehanda Radio 14 July 2014. See further NKC Independent
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The article is divided into five parts. The first part introduces the thesis of the article and briefly discusses objectives underpinning the indigenisation policy. The second part advances the argument that foreign investment is a vital component for enhancing economic development in Zimbabwe. FDI should be viewed as a mechanism for generating resources aimed at funding indigenisation programmes. The third part critically examines the approach to the indigenisation policy as set out in the IEEA with a view to assessing its shortcomings in advancing foreign investment. Part four proffers modest recommendations towards meeting the needs implicit in the indigenisation policy vis-a-vis FDI, whereas part five offers concluding remarks.
[bookmark: bookmark2]1.2 A synopsis of the lEEA's objectives
The Zimbabwean colonial government utilised deliberate and systematic disempowerment mechanisms which led to the exclusion of indigenous Zimbabweans from the economic mainstream.19 As a result, the ushering in of a new political dispensation in 1980 generated a lot of expectations especially among the indigenous persons who wished for the reversal of inequalities inherited from the era of colonial rule.20 The Zimbabwean government has introduced legislative and policy initiatives aimed at addressing colonially induced imbalances thus increasing previously disadvantaged indigenous persons' access to national resources and participation in the economic mainstream, added to facilitating business control or ownership.21 The IEEA is one such contemporary measure introduced by the government to address the economic imbalances and its policy objectives are to; 1) economically empower indigenous Zimbabweans22 by increasing their participation through
Economists, "Zimbabwe - IMF's diagnosis after Article IV consultations", http://www.moonstone.co.za/zimbabwe-imfs-diagnosis-article-iv-consultations/ (accessed 21 January 2016).
19	S Moyo, "Three decades of agrarian reform in Zimbabwe", (2011) 38 Journal of Peasant Studies at 493. See also S Moyo, "Land concentration and accumulation after redistributive reform in post-settler Zimbabwe", (2011) 38 Review of African Political Economy at 257. See further Makwiramiti who opines that the settler power restricted the emergence of an indigenous capitalist class across almost all sectors of the Zimbabwean economy. Am Makwiramiti, "In the name of economic empowerment: A case for South Africa and Zimbabwe"
11 February 2011 http://www.polity.org.za/article/in-the-name-of-economic-empowerment-a-case-for-south- africa-and-zimbabwe-2011-02-24 (accessed 08 February 2016).
20	D Clarke, Foreign companies and international investment in Zimbabwe, Gweru: Mambo Press 1980 at 15.
21	Clarke (1980) at 15. For instance, immediately after independence in 1980, there were a plethora of legislative and policy initiatives by the government to acquire millions of hectares of land from the white commercial farmers in order to redistribute to the indigenous citizens. See generally S Moyo, "Land reform and redistribution in Zimbabwe since 1980" in Moyo S & Chambati W (eds), In land and agrarian reform in Zimbabwe: Beyond white-settler capitalism Dakar: Council for the Development of Social Science Research in Africa (2013).
22	See section 2(1) of the IEEA regarding the definition of an indigenous Zimbabwean.
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economic expansion, and growing their productive investment in the economy so as to create more wealth for poverty eradication;23 2) create conditions that will allow the disadvantaged Zimbabweans to participate in the economic development of their country and earn themselves self-respect and dignity;24 3) develop a broad-based domestic private sector that is the engine of economic growth and development in a growing market economy;25 and democratise ownership relations in the economy and eliminate racial differences arising from economic disparities.26 The IEEA provides for a need for indigenisation in the resource and non-resource based sectors.27
The Indigenisation Economic Empowerment (IEE) General Notice 114 of 2011 provides for indigenisation in the mining sector by requiring businesses operating in the sector to dispose 51 percent equity to designated entities. The indigenisation policy as reflected in the IEEA unambiguously insists that all foreign-owned companies with a share capital above US$500 000 operating in Zimbabwe are to cede 51 percent of their shares or interest therein to indigenous Zimbabweans.28 Further, a number of economic sectors have been reserved for indigenous Zimbabweans.29 By implication, there shall be no non-indigenous business which will be allowed to invest in the reserved sector unless under special circumstances as determined by line Ministries and approved by Zimbabwe's Cabinet. The current sector specific compliance provisions are set out as follows;
[bookmark: bookmark3]Sector Compliance Provisions as Provided by Enabling Regulatory Instruments
23	Section 3(l)(a) of the IEEA.
24	Section 3(l)(a)-(g) and 3(2)(a)-(b) of the IEEA.
25	See section 3(l)(a)-(g) and 3(2)(a)-(b) of the IEEA.
26	See section 3(5)-(6) of the IEEA. See also the lEEA's for a specific outline of its intent and objectives.
27	Section 3(5) of the IEEA provides that: "The line minister may prescribe that a lesser share than fifty-one per centum or a lesser interest than a controlling interest may be acquired by indigenous Zimbabweans in any business in terms of subsections (l)(b)(iii), (l)(c)(i), (l)(d) and (e) in order to achieve compliance with those provisions, but in so doing he or she shall prescribe the general maximum timeframe within which the fifty-one per centum or the controlling interest shall be attained."
28	See section 3(1) of the IEEA.
29	These reserved economic sectors include the following: agricultural production of food and cash crops; transport (buses, taxis and car hire services); retail and wholesale trade; barbershops; hairdressing and beauty salons; employment agencies; estate agencies; valet services; grain milling; bakeries; tobacco grading and packaging; tobacco processing; advertising agencies; milk processing; provision of local arts; marketing and distribution. See section 3, 4 and 5 of Statutory Instrument 66 of 2013 [CAP 14:33 IEE (General) (Amendment) Regulation, 2013 (No.5). See also the National Indigenisation and Economic Empowerment Board website available at http://www.nieeb.co.zw/index.php/sectors/reserved-sectors (accessed 02 February 2016).
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	Sector
	Minimum net asset value
	Lesser share of non- indigenous businesses
	Years to comply

	Indigenisation and Economic Empowerment General Notice 459 of
2011
	

	Manufacturing
	Of or above one hundred dollars ($100 000)
	26%
	1st year

	
	
	36%
	2nd year

	
	
	46%
	3rd year

	
	
	51%
	4th year

	Indigenisation and Economic Empowerment General Notice 280 of 2012 - Other Sectors
	

	Financial Services
	See Part 1 of Notice 280
	51%
	1 year

	Tourism
	See Part II of Notice 280
	51%
	1 year

	Education and Sport
	See Part III of Notice 280
	51%
	1 year

	Arts, Entertainment and Culture
	See Part IV of Notice 280
	51%
	1 year

	Engineering and Construction
	See Part V of Notice 280
	51%
	1 year

	Energy
	See Part VI of Notice 280
	51%
	1 year

	Services
	See Part VII of Notice 280
	51%
	1 year

	Telecommunications
	See Part VIII of Notice 280
	30-51%
	1 year
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	Transport and
	motor
	See Part IX of Notice
	51%
	1 year

	Industry
	
	280
	
	


Source; Government of Zimbabwe IEE General Notices 459 of 2011 and 280 of 2012
To realise the lEEA's set objectives, in 2013, the government of Zimbabwe crafted an economic blueprint, the Zimbabwe Agenda for Sustainable Socio-Economic Transformation (ZIMASSET) with a view to achieving sustainable economic growth and development as well as social equity, inter alia, anchored on indigenisation, empowerment and employment creation.30 Chapter 3 of the ZIMASSET states that the blueprint is also expected to consolidate the gains and opportunities brought by the indigenisation policy and increase FDI, among other things. The objectives of the ZIMASSET explicitly seek to further the indigenisation programme as well as grow FDI. Zimbabwe is a mineral rich country with an abundance of diamond, gold and platinum deposits amongst other mineral resources. Such minerals attract resource-seeking investors. It is therefore not surprising that between 1990 and 1999, Zimbabwe attracted FDI estimated at United States Dollars (USD) 950 million.31 However, critics have said that the ZIMASSET is not implementable within a short period of time due to the financial challenges facing the country.32 A clear indicator of these financial challenges is the significant decline in FDI from USD 950 million, in the period 1991 to 1999, to USD 400 million between 2000 and 2011.33 This indicates a decline in FDI by USD 550 million. In effect, between 2000 and 2011, FDI in Zimbabwe measured a negative real economic growth rate averaging 5%.34
30	See the Zimbabwe Agenda for Sustainable Socio-Economic Transformation (ZIMASSET), October 2013 - December 2018.
31	See the Reserve Bank of Zimbabwe First Quarter Monetary Policy Statement, April 2014. See also the Government of Zimbabwe's ZIMSTATs for 2012, 2013 and 2014.
32	See	"Corruption	scares	investors",	24	July	2015 http://www.zbc.co.zw/index.php?option=com_content&view=article&id=53379:corruption-scares- investors&catid=41:top-stories&itemic=86 (accessed 18 March 2015).
33	See the Reserve Bank of Zimbabwe First Quarter Monetary Policy Statement, April 2014. See also the Government of Zimbabwe's ZIMSTATs for 2012, 2013 and 2014.
34	See Index Mundi (2014) Zimbabwe GDP-real growth rate, www.indexmundi.com/g/asps?c+zi&v+66 (accessed 27 April 2016). See also MN Sikwila, "Foreign direct investment: does it matter? A case for Zimbabwe", (2015) 11 Research in Business and Economics Journal at 1-12. See also S Manda, "Capital flows and current account dynamics in Zimbabwe", (2014) 2(4) Journal of Economics and International Business Management at 82-99.
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The table below provides further evidence of the negative effects of the continuous decline in FDI.
[bookmark: bookmark4]Current account (percentage of Zimbabwe's Gross Domestic Product at current prices)
	
	2006
	2011
	2012
	2013
	2014
	2015
	2016(e)

	Trade balance
	-7.7
	-28.7
	-23.5
	-23.1
	-23.7
	-17.9
	-19.3

	Exports of goods
	28.3
	40.3
	30.7
	27.4
	27.2
	23.9
	23.9

	Imports of goods
	36.0
	69.0
	54.1
	50.5
	50.9
	41.8
	43.1

	Services
	-2.0
	-6.9
	-7.0
	-6.9
	-5.6
	-5.0
	-3.2

	Factor income
	-5.1
	-8.3
	-7.7
	-7.5
	-7.5
	-7.2
	-6.6

	Current transfers
	7.2
	14.0
	13.5
	12.1
	13.7
	12.3
	11.8

	Current account balance
	-7.6
	-29.8
	-24.6
	-25.4
	-23.1
	-17.8
	-17.2


Source; African Economic Outlook 2015;
e) estimates
It is without doubt that within the Zimbabwean government there have been divided views over the need to attract FDI. The current Minister of Youth, Indigenisation and Economic Empowerment, Mr Patrick Zhuwao has allegedly steadfastly objected to attracting FDI in favour of promoting an exclusively indigenisation agenda.35 Is there merit in Minister Zhuwao's approach? Addressing this question requires reference to be made to contemporary debates advanced regarding the benefits of FDI to African countries. At the centre of these debates are concerns regarding the value addition of FDI investments from the Western investors as opposed to their Asian counterparts, in particular China.36 FDI must translate to a transfer of property to the host country and grow economies.37
35	D Mutori; JB Paradza, "Patrick Zhuwao on FDI - tyranny of the misinformed", The Zimbabwean 19 February 2016.
36	PJ Keenan, "Curse or cure? China, Africa, and the effects of unconditioned wealth", (2009) 27 Berkeley Journal of International Law at 84.
37	M Sornarajah, "The international law on foreign investment", 3rd edition 2010 Cambridge: Cambridge University Press at 8. See also T Makova, "Foreign Direct Investment and Economic Growth in Zimbabwe: An ARDL bounds test approach", (2010) 1 Journal of Strategic Studies at 38; KH Zhang, "Does FDO Promote Economic Growth? Evidence from East Asia and Latin America", (2001) 19(2) Contemporary Economic Policy at 175; K Olofsodotter, "Foreign Direct Investment, Country Capabilities and Economic Growth", (1998) 34(3) Weitwirtschafliches Archive at 534; LRJ De Mello, "FDI-led Growth: Evidence from Time Series and Panel Data", (1999) 51 Oxford Economic Papers at 133; and E Borensztein; JD Gregorio, JW Lee, "How Does Foreign Direct Investment Affect Economic Growth?" (1998) 45 Journal of International Economics at 115.
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However, there appears to be a general realisation in Africa that Western investors are reluctant to grow African economies whereas Asian investors especially those from China are perceived to have, through FDI, driven economic growth and infrastructure development.38 Perhaps this is the perspective that Minister Zhuwao held in his steadfast pursuit of an ultra-indigenisation agenda that, on the face of it, is not entirely FDI responsive. Contrary to Minister Zhuwao's arguably anti-FDI stance, Zimbabwe's Minister of Finance, Patrick Chinamasa has pronounced that there was need to introduce;
"...frameworks, templates and procedures for implementing the indigenisation policies in a manner that both promotes investment and eliminates discretionary application of the law. Such measures will contribute immensely towards the ease of doing business in the country and will render the services sector of our country conducive for Foreign Direct Investment".39
Minister Chinamasa's pronouncement also appears to be an attempt at reconciling differences between the government of Zimbabwe, the International Monetary Fund and the World Bank, due to the implementation of the IEEA.40 Minister Patrick Chinamasa's views were then augmented by the President of Zimbabwe Mr. Robert Mugabe's public pronouncements regarding the need to implement indigenisation laws in a manner that does not frustrate foreign investors, especially those in the banking sector.41
2. [bookmark: bookmark5][bookmark: _GoBack]Is indigenisation more important than FDI in Zimbabwe?
Whilst Zimbabwe must not be seen to mortgage its riches for little or no significant returns, the benefits obtained from FDI by the host country must be weighed against what it losses in the same process. The process of weighing FDI losses against its benefits is not easy as allegations of foreign investors plundering national resources with little benefits being received by host nations are so often advanced. For example, Chinese investors have been
38	H Edinger; J Jansson, "China's Angola model comes to the DRC", (2008) The China Monitor Issue 34, at 4-6. China has used the R41, resource for infrastructure contracts with Angola with significant infrastructure development being observed in Angola. The Western investors were reluctant to invest in a country which had been destroyed by war yet it was resource rich. The story of Angola today is now different due to the China- Angola R41 resource for infrastructure investment contract.
39	P Chinamasa "2016 National Budget Presentation" Harare 26 November 2015.
40	"Change indigenisation law, IMF tells Zimbabwe" New Zimbabwe 11 March 2015.
41	"Indigenisation: President has spoken" Herald Zimbabwe 15 April 2016 also available at http://www.herald.co.zw/indigenisation-president-has-spoken/ (accessed 03 May 2016).
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accused of being ruthless extractors of African resources.42 Similar accusations have been levelled against Western investors.43 Ofodile has branded FDI practices of China on the continent as the third scramble for Africa,44 whilst Konings labelled them a strategic partnership for the continent.45 The West has also been accused of being exploiters of Africa's resources without significantly contributing to the continent's development.46 Whatever the nature of Western and Chinese business practices on the continent, statistical evidence points to China's business activities in Sub-Saharan Africa translating to an annual 5% economic growth over the past decade47 with the net effect of this economic growth being "...the bolstering of human development indicators across the continent and improving African people's standards of living."48 This therefore is clear evidence of the importance of FDI to Zimbabwe or any country for that matter, regardless of whether it is from the West or China.
Nevertheless, it is important to point out that though China has been the largest foreign investor in Zimbabwe with a total FDI of over USD 600 million in 2013, it has cautioned the Zimbabwean government regarding the manner of implementing the IEEA to the extent that
42	C Mapaure "Chinese Investments in Zimbabwe and Namibia: A Comparative Analysis" September 2014 http://www.ccs.org.za/wp-content/uploads/2014/10/CCS_PhanW_Clever_2014.pdf (accessed 25 March 2016).
43	M Renner, "Breaking the Link between Resources and Repression" http://www.globalchange.umich.edu/gctext/lnquiries/Module%20Activities/State%20of%20the%20World/Res ources%20and%20Repression%202002.pdf (accessed 09 May 2016). See also NL Peluso; CR Humphrey, LP Fortmann, "The rock, the beach, and the tidal pool: People and Poverty in natural resource-dependent areas", (1994) 7(1) Society & Natural Resources: An International Journal at 23.
44	UU Ofodile, "Trade Empires and Subjects-China-Africa Trade: A New Fair Trade Arrangement or the Third Scramble for Africa", (2008) 41(2) Vanderbilt Journal of Transnational Law at 509.
45	P Konings, "China and Africa: Building a Strategic Partnership", (2007) 23(3) Journal of Developing Societies at 341.
46	DW Pear, "Africa: Incredible Wealth, Exploitation, Corruption and Poverty for its People" 29 January 2014 http://nocache.therealnews.com/t2/component/content/article/170-more-blog-posts-from-david-william- pear/1944-africa-incredible-wealth-exploitation-corruption-and-poverty-for-its-people- (accessed 09 May 2016).
47	D Brautigam; Xiaoyang T, "African Shenzhen: China's special economic zones in Africa", (2011) 49(1) The Journal of Modern African Studies at 27. See also The World Bank, 11 April 2016 "Africa's Pulse: An analysis of issues shaping	Africa's	economic future" http://www.worldbank.org/content/dam/Worldbank/document/Africa/Report/Africas-Pulse- brochure_Vol7.pdf (accessed 09 May 2016).
48	M Pigato; W Tang, "China and Africa: Expanding Economic Ties in an Evolving Global Context" I March 2015 http://documents.worldbank.org/curated/en/2015/03/24177102/china-africa-expanding-economic-ties- evolving-global-context (accessed 11 May 2016). See also A Zafar, "The Growing Relationship between China and Sub-Saharan Africa: Macroeconomic, Trade, Investment, and Aid Links", (2007) 22(1) World Bank Research Observer at 103.
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negatively impacts FDI.49 The increasing investment gap and recession in foreign aid has made developing countries to turn to FDI as a mechanism to circumvent development financing constraints.50 There is empirical evidence that countries are engaging in a race to the bottom syndrome or "beggar-thy-neighbour" investment incentive competition in an effort to lure investors.51 This is a strategy to increase FDI inflows by removing all investment and trade restrictions thereby attracting investors out of neighbouring countries.52 FDI is necessary in developing economies to accelerate economic development because these countries cannot achieve these goals through their domestic investment.53
FDI is largely viewed as one of the major contributors to economic growth54 as well as a means to alleviate poverty and acquire additional funding for national programmes.55 Gross Domestic Product (GDP) is the most commonly used tool to measure a country's economic growth.56 GDP is the total value of goods and services produced in an economy within a certain period of time and can be measured by adding up all of the economy's income,
49	"Chinese ambassador warns Zimbabwe" New Zimbabwe 02 April 2016 also available at http://www.zimbabwesituation.com/news/zimsit-m-chinese-ambassador-warns-zimbabwe/ (accessed 03 May 2016).
50	JW Musila; SP Sigue' "Accelerating foreign direct investment flow to Africa: From policy statements to successful strategies" (2006) 32 Managerial Finance at 577. See also E Mahembe; NM Odhiambo, "Macroeconomic Processes on Regional Economic Management: A critical review of FDI inflows and economic growth in low-income SADC countries: prospects and challenges", (2014) 12(1) Problems and Perspectives in Management at 7.
51	WW Olney, "A race to the bottom? Employment protection and foreign direct investment", (2013) 91 Journal of International Economics at 191. See also JC Anyawu, "Why does foreign direct investment go where it goes? New evidence from African countries", (2012) 13(2) Annals of Economics and Finance at 433; H Jauch, "Africa's clothing and textile industry: The case of Ramatex in Namibia" in Jauch H & Traub-Merz R (eds) The future of the textile and clothing industry in Sub-Saharan Africa (Bonn: Friedrich-Ebert-Stifung 2006).
52	Olney (2013) at 191.
53	H Okuda, "Foreign direct investment and economic growth: co-integration and causality analysis of Nigeria", (2009) 11(1) African Finance Journal at 54. See also Y Olalekan, "Fiscal incentives for FDI and infrastructure development: economic diversification options for SADC countries", (2013) 15(1) African Finance Journal at 13; E Borensztein; J De Gregoria, JW Lee, "How does foreign direct investment affect economic growth?" (1998) 45 Journal of International Economics at 115.
54	Leal-Arcas (2010) at 170. See also LE Trakman, "Foreign direct investment: hazard or opportunity?", (2009) George Washington International Law Review at 12; B Hoekman; MM Kostecki, The political economy of the world trading system: The WTO and beyond 3rd ed Oxford University Press: Oxford 2009 at 14.
55	It is argued that FDI significantly contributes to poverty alleviation when it is targeted at labour intensive industries and when interactions with local firms can create spill overs. L Colen; A Guariso, "What type of foreign direct investment is attracted by bilateral investment treaties?" in Moran TH, Graham EM & Blomstrom M (eds) Does foreign direct investment promote development? Institute for International Economics: Washington DC (2005) at 139.
56	Musila and Sigue (2006) at 28.
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investment, government purchases and net exports.57 Zimbabwe's real GDP decelerated to 3.7 percent from an estimated 4.4 percent in 20 1 2.58 Zimbabwe's economy remains unstable with an unsustainably high external debt, massive deindustrialization and lack of investment.59 The government should thus establish and implement an effective enabling policy environment for investment otherwise it may not achieve sustainable economic growth.60 According to the 2012 World Bank Doing Business Report, Zimbabwe was ranked 122 out of 183 countries considered with respect to the country's ability to protect investment.61 It is a generally accepted view that the best way to lock a nation into a sustainable economic development mode is to advance policies that are favourable and guarantee foreign investment protection.62
After the year 2000, there have been a series of government initiatives and policies which were hostile to FDI and magnified risks for foreign investors and this prompted substantial foreign disinvestment.63 For instance, the land reform policy and soaring inflation rates spearheaded foreign disinvestment.64 The land reform policy, in particular, strained Zimbabwe's relations with the US and the EU since most of the farms appropriated belonged to their nationals.65 As a result, economic sanctions were imposed by the US, the EU and Australia against Zimbabwe66 and eventually led to a critical shortage of foreign
57	Statistics South Africa, "Measuring South Africa's economic growth" 2014 http://www.statssa.gov.za/articles/15%20measuring%20gdp.pdf (accessed 02 January 2016).
58	See the African Economic Outlook Report for 2014 available at http://www.africaeconomicoutlook.org/fileadmin/uploads/aeo/2014/PDF/E- Book_African_Economic_Outlook_2014.pdf (accessed 02 January 2016).
59	African Economic Outlook Report (2014) at 38.
60	AB Zampetti; P Sauve, "International investment" in Guzman AT & Sykes AO (eds) Research handbook in international economic law United Kingdom; Edward Elgar Publishing Limited 2007 at 217.
61	See the World Bank Doing Business Report 2012 available at http://www.doingbusiness.org/~/media/FPDKM/Doing%20Business/Documents/Annual- Reports/English/DB12-FullReport.pdf (accessed 02 January 2016).
62	Zampetti and Sauve (2007) at 217.
63	DL Richards; RD Gelleny, "Economic globalisation and human rights" Cambridge: Cambridge University Press (2009) at 17-38. However, it should be pointed out that whilst the Zimbabwean government adopted policies that prompted foreign disinvestment, it also adopted mechanisms to remedy such disinvestment. One such mechanism is the Kadoma Declaration signed by the country's social partners on the 4th of September 2009 in Harare. See in particular articles 1, 2 and 3 of the Kadoma declaration.
64	Richards and Gelleny (2009) at 185.
65	See US Department of State Diplomacy in Action (2012).
66	See US Department of State Diplomacy in Action (2012).
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currency, decline of FDI inflow67 and Zimbabwe was unable to obtain financial and credit loans from multilateral financial institutions such as the World Bank, International Monetary Fund and the African Development Bank.68 Furthermore, high levels of hyperinflation, valueless currency as well as complicated exchanged-rate policies made it difficult for investors to obtain foreign currency amid continued shortages of fuel, electricity and other important goods.69
According to the 2006 World Investment Report compiled by the United Nations Conference on Trade and Development (UNCTAD), FDI inflows dropped from US$103 million in 2005 to US$40 million in 2006 as a result of Zimbabwe's severe economic crisis.70 In 2014, the IMF reported that Zimbabwe's economic environment remains difficult and unstable and urged that policy efforts be directed towards restoring fiscal and external sustainability.71 Given that scenario, it is a common cause that the economy or industrial base of Zimbabwe urgently needs FDI capital to finance and support its indigenisation as well as developmental programmes. This view informs the imperative proposition that foreign investment should be harnessed to the realisation of specific development objectives that each individual country has set for itself.72
3. [bookmark: bookmark6]The lEEA's position in advancing FDI
The major obstacle to the success of the IEEA lies in the manner in which it has been implemented.73 Empirical evidence shows that since the inception of the IEEA there have been considerable FDI outflows and dwindled FDI inflows in Zimbabwe.74 The UNCTAD observed that the indigenisation policy had a significant impact on FDI flow in and out of the
67	The Report on attracting FDI by the Foreign Affairs Parliamentary Portfolio Committee has cited sanctions by the EU and the US, corruption and inadequate funding of the ZIA as some of the major challenges impeding foreign investors into Zimbabwe. See "Corruption scares investors".
68	US Department of State Diplomacy in Action (2012).
69	US Department of State Diplomacy in Action (2012).
70	See Annex B of the UNCTAD "World Investment Report 2006. FDI from developing and transition Economies: Implications for development" 2006) available at http://www.unctad.org/en/Docs/wir2006ch5_en.pdf (accessed 02 January 2016).
71	IMF "2014 Article IV Consultation—Staff Report: Press release and statement by the executive director for Zimbabwe" IMF Country Report No. 14/202 (2014).
72	Zampetti and Sauve (2007) at 217.
73	"German investors wary of indigenisation, says ambassador" The Zimbabwean 12 February 2014, available at http://www.thezimbabwean.co/news/zimbabwe/70490/german-investors-wary-of-indigenisation.html (accessed 14 February 2016).
74	Munyedza (2011) at 9.
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country.75 In order to lure FDI, investors need clarity regarding the provisions of the IEEA and what they seek to achieve with regards to issues such as; 1) the recent imposition of the indigenisation levy by Minister Patrick Zhuwao and its legitimacy; 2) whether or not the specified share transactions issues regarding the 51% equity threshold are negotiable or not; 3) the submission of indigenisation plans; and 4) the plausibility of payment against compliance with the law.76
The manner of implementing the IEEA has been contested since its inception in 2007.77 The former governor of the Reserve Bank of Zimbabwe, Gideon Gono warned government to guard against implementing the IEEA in a manner that would frustrate and threaten foreign investors.78 The Canadian ambassador to Zimbabwe, Lisa Stadelbauer, has argued that Canadian investors are hesitant to invest in Zimbabwe because of the uncertainties informing the application of the indigenisation law in the country.79 A case in point with regards to a need to clarify the framework of the IEEA is that in December 2015, IEE General Notice 394A titled "Frameworks, Procedures and Guidelines for Implementing the IEEA" was gazetted by the government with the Finance Minister, Mr Chinamasa being credited for the legal instrument. Minister Chinamasa provided for a 5 year compliance period with the IEEA. The publishing of General Notice 394A immediately drew the attention of Minister Zhuwao whose ministry is responsible for indigenisation. Minister Zhuwao disagreed with Minister Chinamasa's 5 year period and instead proposed a 1 year compliance period. The differences between the two ministers' pronouncement presented a basis of confusion amongst investors. However, guidance on ascertaining an investor friendly implementation period could be obtained from the "10-point plan for economic growth" introduced by the President of Zimbabwe, Mr Robert Mugabe, which advocates amongst other issues for a need to promote private sector investment.80 To that end, Minister Chinamasa's longer
75	See the UNCTAD World Investment Report (2011), available at http://unctad.org/en/PublicationsLibrary/wir2011_en.pdf (accessed 14 February 2016).
76	For a detailed analysis of these issues see Matysyak (2016) at 15-18.
77	See Southmark Trading (Pvt) Ltd v Karoi Properties (Pvt) Ltd 2013 ZWHHC 52.
78	See the RBZ Monetary Policy Statement (2009), available at http://www.rbz.co.zw/pdfs/2011%20MPS/IVIPS%20July%202011%2028.07.pdf (accessed 14 February 2016).
79	News Day, "Zimbabwe's indigenisation policy scares away Canadian investors" News Day 14 March 2014, available at https://www.newsday.co.zw/2014/03/14/zimbabwes-indigenisation-policy-scares-away-canadian- investors/ (accessed 14 February 2016).
80	L Gumbo, "10-point plan for economic growth" Herald Zimbabwe 26 August 2015 http://www.herald.co.zw/10-point-plan-for-economic-growth/ (accessed 03 May 2016).
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compliance period might be regarded as investor friendly. Recently, the IMF head of mission, Domenico Fanizza, speaking at press briefing, pointed out that Zimbabwe needs to review its indigenisation laws to attract FDI and generate money to pay off its IMF debt.81
Another problem with regards to the IEEA emanates from section 3(5). Section 3(5) provides as follows;
"The line Minister may prescribe that a lesser share than fifty-one percent or a lesser interest than a controlling interest may be acquired by indigenous Zimbabweans in any business in terms of subsections [3](l)(b)(iii), (l)(c)(i), (l)(d) and (e) in order to achieve compliance with those provisions, but in so doing he or she shall prescribe the general maximum timeframe within which the fifty-one percent or the controlling interest shall be attained."82
Zimbabwean policy makers through their pronouncements appear to suggest that the 51% equity share threshold can be negotiated.83 However, the last part of section 3(5) of the IEEA points out that "...but in so doing he or she shall prescribe the general maximum timeframe within which the fifty-one percent or the controlling interest shall be attained." From the wording of section 3(5), there appears to be no room for a negotiation regarding the 51% equity threshold. Again, the mixed statements from policy makers have the potential to scare away potential investors as investing under such circumstances could be tantamount to undertaking a high risk business venture.
The challenges besetting the implementation of the IEEA have been compounded by Minister Zhuwao's pronouncement of an indigenisation levy in pursuit of the objectives set out in section 17(l)-(6) of the IEEA. Matyszak has argued that the objectives of the levies provided for in section 17 could be equated to the imposition of surcharge against all businesses whether indigenous or not, to facilitate indigenisation and empowerment programmes.84 However, Minister Zhuwao imposed a 10% levy on all foreign owned business on their annual income in the first year rising to 12.5% in the second year. According to Minister Zhuwao, the levies were meant to raise internal resources for funding
81	Staff Reporter "Change indigenisation law, IMF tells Zimbabwe" New Zimbabwe 11 March 2015, available at http://www.newzimbabwe.com/news-21129-Change+indigenisation+law,+IMF+tells+Zim/news.aspx (accessed 22 May 2015).
82	See section 3(5) of the IEEA.
83	Matyszak (2016) at 16.
84	Matyszak (2016) at 16.
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the indigenisation programmes and would be distributed through community share ownership schemes. Non-compliance with the levy was accompanied by possible closure of foreign firms which do not comply with the March 31, 2016 deadline. The Confederation of Zimbabwean Industries then sought dialogue with government regarding the imposition of the levy which threatened private sector investment.
It is important to point out that, regardless of the reservations from Western investors concerning the IEEA, the Chinese have not been deterred from investing in Zimbabwe under the "harsh indigenisation dominated economic conditions" with exceedingly positive outcomes. China has injected over half a billion USD in FDI into Zimbabwe. Between 2008 and 2010, China invested up to USD 45 million. In 2011, the investments rose to over USD 460 million.85 There is also significant evidence of investments towards infrastructure development with an estimated USD 3, 5 billion thermal power project expected to produce 1000 megawatts being undertaken by China Railway International.86 In the mining sector, despite the Zimbabwean government's recent order to cease mining operations at the Marange Diamond Fields,87 Anjin Diamond Mine has become one of the leading diamond miners in the Kimberly Process and has injected USD 300 million to a mining venture that was producing more than 7 million carats annually.88 Further Chinese investment projects include plans to build the Kunzvi Dam with a capacity of 158, 4 million cubic meters of water with Avik International a Chinese company being one of the contractors in a project estimated to cost at least USD 370 million.89
An illustration of the turnover of China's projects in Zimbabwe is made in the diagram below;
85	Z Chun, "China Zimbabwe Relations: A Model of China-Africa Relations?" http://www.saiia.org.za/occasional-papers/643-china-zimbabwe-relations-a-model-of-china-africa- relations/file (accessed 03 May 2016).
86	Muronzi C "China consolidates stranglehold on Zimbabwe" Zimbabwe Independent 29 August 2014 available at http://www.theindependent.co.zw/2014/08/29/china-consolidates/ (accessed 03 May 2016).
87	Dzirutwe M "Zimbabwe orders diamond mines shut, says not nationalising" available at http://af.reuters.com/article/investingNews/idAFKCN0VV126 (accessed 09 May 2016).
88	Sibanda M & Makore G "Tracking the Trends: An Assessment of Diamond Mining Sector Contributions to Treasury with Particular reference to Marange Diamond Fields" available at http://www.slideshare.net/ZELA_infor/tracking-the-trend-an-assessment-of-diamond-mining-sector-tax- contributions-to-treasury-with-particular-reference-to-marange-diamond-fields (accessed 03 May 2016).
89	"Chinese Firm to build Kunzvi Dam" Herald Zimbabwe 30 November 2012.
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China's Project turnover in Zimbabwe for the period 2002-2012 in million USDs
	2002
	2003
	2004
	2005
	2006
	2007
	2008
	2009
	2010
	2011
	2012

	73.82
	45.64
	47.62
	89.32
	75.30
	86.64
	158.88
	65.09
	138.05
	398.91
	382.96


Source: National Data, National Bureau of Statistics of China, 20 May 2014
Chinese companies have been willing to employ Zimbabweans in the pursuit of their projects in the process creating the much needed employment.90 An illustration of the preparedness of the Chinese firms to employ locals has been made in the table below.
Statistical evidence of Chinese companies employing Zimbabweans
	Company name
	Number of Locals Employed
	Number of Chinese Employed

	Anhui Foreign Economic Construction
	4000
	

	Nantong Construction Group
	690
	35

	Sinosteel Zimbabwe
	7000
	4

	Sino-Zimbabwe Cement Plant
	400
	30

	Tianze
	160
	8

	Source: Government of Zimba
	bwe 2015
	


However, regardless of the positives drawn from FDI from China, one cardinal principle that should not be lost by the Zimbabwean government in implementing the indigenisation policy is that lack of clarity essentially undermines foreign investor confidence. The IEEA sets a tone that there should be no expropriation of shares by the government for indigenisation purposes. Rather, shares should be acquired at a fair market value. However, the IEE Regulations91 do not give clarity as to whether or not companies will be appropriately
90	JW Chikuhwa Zimbabwe: The end of the first Republic New York: Algora Publishing (2013) at 532.
91	See IEE General Notice 114 (General) Regulations of 2011.
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compensated for the 51 percent share ceded to the locals. With regard to the mining sector only, the 2011 IEE Indigenisation Regulations provide that, "...the value of shares or other interests required to be disposed of to a designed entity ... shall be calculated on a basis of valuation agreed to by ... the Minister and the non-indigenous mining business concerned."92 In this regard, it is apparent that the implementation challenges of the indigenisation policy are a consequence of inherent problems in its conception and misalignment of the enabling IEEA with the Constitution and the Indigenisation Regulations.
The IEEA focuses more on ownership and control. Section 3 of the IEEA seeks to bestow majority (51 percent) ownership and control of the country's resources to the indigenous Zimbabweans. Foreign investors will only be able to own 49 percent of their investments. The 51- 49 percent threshold is non-negotiable. The IEEA appears to use a one-size-fits-all approach to indigenisation without exceptions.93 It mandates that 51 percent shares of every "public company and any other business" shall be owned by an indigenous Zimbabwean.94 However, there are attempts by the government to review the IEEA to make it flexible. Such attempts have translated into the formulation of a new indigenisation framework.95 The new framework aims at ensuring that the pursuit of the indigenisation and economic empowerment objectives are in conformity with the government's initiatives to attract FDI and ensure ease of doing business for investors. The framework was introduced after joint consultations between Finance and Economic Development Minister Patrick Chinamasa, Youth, Indigenisation and Economic development Minister, Patrick Zhuwao and the Reserve Bank of Zimbabwe Governor, Dr John Mangudya. This approach suggests a renewed awareness of the significance of pursuing an integrated approach to attracting FDI and implementing indigenisation policies.
Nevertheless, it is submitted that the two empowerment models, Production Sharing Model (PSM) and Joint Empowerment Investment Model (JEIM), still remain as the best
92	See section 3(2) of IEE General Notice 114 (General) Regulations of 2011.
93	Section 3(l)(a), 3(l)(b)(iii), 3(l)(c)(i), 3(l)(f) and 3(5) of the IEEA.
94	Section 3(l)(a), 3(b)(iii), 3(l)(c)(i), 3(l)(f) and 3(5) of the IEEA.
95	F Share, "New indigenisation framework unveiled" Herald Zimbabwe 5 January 2016. For example, the new framework seeks to invoke section 17 of the IEEA so that it recognises businesses that are complying with indigenisation legislation. This would be done by providing compliance rebates, indigenous shareholding rebates, and rebates for achieving socially and economically desirable objectives.
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possibilities of meeting the lEEA's ideological, legal and policy necessities.96 PSM is a broad cover for an assortment of production sharing agreements signed between governments and extraction companies concerning how much of a resource extracted from the country each will receive. Investors will be allowed to recover their initial capital investment or appropriate return on investment and operational costs before the sharing of production outputs or profits.97 JEIM, with the exclusion of mining, agriculture and particular tourism investments, will see locals being encouraged to enter into joint ventures as a way of generating capital built wholly on Zimbabwean-owned enterprise.98
4. [bookmark: bookmark7]Recommendations
It is possible to advance foreign investment through the IEEA, but, in order to achieve this; a few significant refinements to it are required. It is therefore proposed as follows:
a) The IEEA needs to be clarified and/or amended to render it more investor-friendly than it currently is. Whilst foreign investors/companies must not be granted greater rights than domestic investors/companies or the state, they should be assured of the right to conduct business on an equal basis without suffering discrimination due to their foreign origin. It is hoped that such an approach safeguards economic empowerment of indigenous persons and development at the same time encouraging foreign investment.
b) The IEEA should go beyond exclusively focusing on ownership of already existing foreign business firms but also on technical, human capital and managerial skills development of the black entrepreneurs (indirect empowerment) as well as the economic development of the nation as a whole.99 Such an approach will not scare away investors in fear of losing control over their businesses. South Africa's Black Economic Empowerment (BEE) generic scorecards could provide guidance on allocating percentage points to criteria such as ownership (20%), management
96	See "Indigenisation Act to be amended" available at http://harare24.com/index-id-news-zk-20562.html (accessed 12 February 2016). See also "Govt in major climb-down" Sunday Mail 25 May 2014 also available at http://www.sundaymail.co.zw/govt-in-major-climb-down-indigenisation-act-to-be-amended-major-victory- for-gono-policy-moderates-investors-will-be-allowed-to-recover-costs-production-sharing-model-proposed/ (09 May 2016).
97	"Indigenisation Act to be amended".
98	"Indigenisation Act to be amended".
99	See Chikuhwa (2013) at 534.
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control (10%), employment equity (15%), skills development (15%), enterprise and supplier development 15%, preferential procurement (20%) and socio-economic development (5%).100
c) The IEEA should also develop a financing plan to support the previously disadvantaged indigenous entrepreneurs. Revenue obtained from FDI could be one such source of financing the indigenisation programme. However, creating a hostile business environment will not attract but scare away the much needed FDI.
d) Similar to the BEE, the IEEA should recognise that all sectors have different thresholds because of different circumstances. A one-size-fits-all or blanket approach to economic empowerment is not the most appropriate and convenient approach to employ. Foreign investors should "be allowed to recover their initial capital investment, an appropriate return on investment and operational costs before the sharing of production outputs or profits."101
5. [bookmark: bookmark8]Conclusion
This article demonstrated that the IEEA must be commended as a sound legal instrument for advancing the inclusive participation of previously disadvantaged indigenous Zimbabweans in the mainstream of the nation's economy. Equally important, it has been proposed that the IEEA should be implemented in a manner that promotes the attraction of the much- needed FDI into the country. Further, it has also been pointed out that the IEEA needs to be clarified and/or amended in order to provide certainty and confidence to foreign investors. At the time of writing the article, the Zimbabwean government had embarked upon clarifying the harmony between attaining IEEA objectives and creating a sustainable investment environment. The government of Zimbabwe must be commended for trying to address the concerns relating to the negative impact of an ultra-indigenisation policy through developing a policy framework to clarify its indigenisation laws. Should the policy framework be a success, the much needed balanced approach between the pursuit of FDI and indigenisation will be realised. It is clear that indigenisation alone will not lead to the levels of economic growth envisaged by the country's policy makers. To that end, the ZIMASSET policy may not succeed and the country's economic challenges will persist. It is
100	See Amended Broad-Based Black Economic Empowerment Codes of Good Practice, 2012.
101	"Indigenisation Act to be amended".
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therefore hoped that the views advanced in this article will inform a robust approach to pursuing FDI and realising the objectives of the plausible indigenisation programme.
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